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REVISIONSTO CLARIFY THE SCOPE OF TITLE V SUFFICIENCY MONITORING
REGULATIONSUNDER THE CLEAN AIR ACT

TODAY'SACTION

. The Environmenta Protection Agency (EPA) istoday issuing an interim find rule and apardld
proposa to clarify the scope of monitoring required in operating permits issued by State, local
and triba permitting authorities or by EPA under title V' of the Clean Air Act.

. Today’sinterim find rule, which is effective immediately, gpplies to a section of the operating
permits regulations known as sufficiency monitoring provisons. These provisons require a
facility owner/operator to perform monitoring to show compliance with the fecilities' permit.

. Specificdly, the interim find rule will suspend, for 60 days, the phrase “[clongstent with
paragraph (a)(3) of this section” from the sufficiency monitoring provisonsin EPA’s operating
permits program regulations. Deleting this phrase darifies that the sufficiency monitoring
provisions require each operating permit to contain monitoring “sufficient to assure compliance
with the terms and conditions of the permit.” The deleted phrase referred to the requirement
contained in EPA’s operating permits regulations for a different type of monitoring known as
periodic monitoring.

. Today’ s proposed rule would make the same revisions as the interim fina rule through an
expedited notice and comment rulemaking process. 1n 60 days, EPA expectsto carefully
review and respond to the comments received on the proposa and issue afind rule that will
take effect when the interim final rule “sunsets’ (expires).

BACKGROUND

. In 1990, Congress amended the Clean Air Act to require al states to develop operating permit
programs to improve compliance with federd ar regulations by issuing a Sngle operating permit
to each mgjor pollution source.

. Under the operating permits program, a source of air pollution is consdered a mgor source
when it emits minimum levels of a gpecific type of ar pollutant. This can be alittle as 10 tons

per year.

Operating permits contain air pollution control requirements (applicable requirements) that
primarily come from other Clean Air Act regulations. These gpplicable requirements may
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include such things as limits on the amount of pollution the facility can emit into the air,
requirements to operate specific pollution control devicesto remove pollution beforeit is
emitted into the air, and requirements to conduct monitoring to show that they meet their
pollution reduction requirements. These gpplicable requirements go into the operating permit
and are the core of the permit’s requirements. It isonly when monitoring in the gpplicable
requirement is absent or deficient that the periodic and sufficiency monitoring provisons of title
V are used to improve the monitoring thet is put in the permit.

. In 2000, the EPA Administrator responded to petitions from a private citizen and an outdoor
conservation group objecting to operating permits issued by Wyoming and Washington
permitting authorities. Today’sinterim fina rule codifies, for 60 days, EPA interpretations as
described in the Adminigtrator’ s response which took the form of “adjudicatory orders” The
EPA issued these orders to eectric generating stations, Pacificorp, and a pulp and paper mill,
Fort James. The proposed rule would codify the same interpretation beyond the 60-day period
when the interim find ruleisin effect.

. Today’ s interim find and proposed rules are consstent with the U.S. Court of Appedsfor the
Digtrict of Columbia Circuit’s (the D.C. Circuit) decisons in two previous cases that have
addressed the clean air operating permit monitoring requirements, NRDC and Appalachian
Power.

. In NRDC, the court held that periodic and sufficiency monitoring together ensure that a
permitted industrid facility must undertake “monitoring ... sufficient to assure compliance” with
an operdaing permit when monitoring requirements included in other Clean Air Act regulations

do not apply.

. In Appaachian Power, the court found that periodic monitoring provisions apply only when an
gpplicable requirement “requires no periodic testing, specifies no frequency, or requires only a
one-timetes.” In thisdecision, the court did not address when the sufficiency monitoring
requirements apply nor did they try to explain how their decison was consstent with the
previous NRDC decision.

REQUIREMENTS OF TODAY'SRULE

. The EPA istaking these actions to address the claims of some facility owners and operators,
permitting authorities and citizens regarding confusion about the scope of EPA’ s operating
permit ar monitoring regulations.

. The primary purpose of these rulemakingsisto darify how periodic and sufficiency monitoring
work together in operating permits. These monitoring requirements work together as follows.
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Where an applicable requirement does not require any periodic testing or monitoring, permit
conditions are required to establish periodic monitoring consstent with the operating permit
regulations. In contrast, where the applicable requirement aready requires periodic testing or
monitoring but that monitoring is not sufficient to assure compliance, the permit must meet the
requirements for sufficiency monitoring. Where the periodic monitoring provision gpplies, it
satisfies the requirements for sufficiency monitoring.

. These actions are consgtent with title V' of the Clean Air Act. These actions are aso consstent
with EPA’s defense of pending litigation, where industry groups are chalenging EPA’s
interpretation of the sufficiency monitoring provisonsin the D.C. Circuit. In EPA’s brief
defending thisindustry chalenge, EPA informed the court of itsintent to take today’s
rulemaking actions.

. Today’ sinterim fina and proposed rules are limited in scope and they do not address any other
issues related to air monitoring requirements under EPA’ s operating permits program, such as
the type of monitoring required under the periodic or sufficiency monitoring provisons. The
EPA expectsto consider comments on these monitoring issues during a separate, future notice
and comment rulemaking.

ECONOMIC CONSIDERATIONS

. Today’sinterim find rule and proposd will smply darify existing requirements, rather than
impose new requirements, thus, they will not have a sgnificant economic impact on a
subgtantial number of small businesses, nor will they result in additiona costs to Sate, loca, or
tribal governments, or to the private sector.

FOR MORE INFORMATION

. To download the text of today’ s rulemaking actions, go to EPA’s World Wide Web dte a the
following address. http:/Aww.epa.gov/ttr/oarpg/tSpfpr.html.

. For generd information on this action, contact Jeff Herring of EPA’s Office of Air Qudity
Planning and Standards at (919) 541-3195.



